UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

8-29-2017

State v. Luper Respondent's Brief Dckt. 44873

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Luper Respondent's Brief Dckt. 44873" (2017). Not Reported. 3883.
https://digitalcommons.law.uidaho.edu/not_reported/3883

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
JESSICA M. LORELLO
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
CHARLES WILLIAM LUPER,
Defendant-Appellant.

NO. 44873
Ada County Case No.
CR-2008-14749

RESPONDENT'S BRIEF

Issue
Has Luper failed to establish the district court abused its discretion when, upon revoking
his probation, it declined to retain jurisdiction and denied his oral Rule 35 motion for reduction
of his unified sentence of 10 years, with two years fixed, imposed following his guilty plea to
domestic violence in the presence of children?

Luper Has Failed To Establish The District Court Abused Its Sentencing Discretion
Following an argument between Luper and his wife (Rebecca), Rebecca told Luper
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she was “going to leave” and called her sister. (PSI, p.18. 1) While Rebecca was speaking with
her sister, Luper “grabbed [Rebecca’s] cell phone, snapped it in half and walked off.” (PSI,
p.18.) Rebecca attempted to retrieve Luper’s cell phone; however, Luper “head-butted” her,
injuring her forehead. (PSI, p.18.) Rebecca then went to the bedroom to pack clothing for
herself and the couple’s two children. (PSI, p.18.) Luper followed Rebecca into the bedroom,
“grabbed” their 10-month-old daughter, and refused to release the child. (PSI, p.18.) When
Rebecca attempted to take the baby from Luper, he punched her in the face three times, then
“jumped on her and overpowered her to the floor.” (PSI, p.18.) Luper “struck her several times
causing a large ‘goose egg’ on the right side of her head. Rebecca was on her stomach on the
floor with [Luper] on her back” and Luper put his left arm around her neck and began strangling
her, saying, “‘Now I’m gonna knock you out. Let me know when you go to sleep, bitch.’” (PSI,
pp.18-19.) As Rebecca struggled to get away and “clawed at his face,” Luper bit her finger.
(PSI, p.19.) “At this point both children were awake and screaming/crying, and a neighbor who
heard [Rebecca] scream was yelling at the door to see if she was okay.” (PSI, p.19.) Luper got
off of Rebecca and fled the residence, “but slashed all four of the tires on her vehicle as he
walked away.” (PSI, p.19.)
When officers responded, they observed “a large ‘goose egg’ in the middle of Rebecca’s
forehead on the right side of her head,” “another large ‘goose egg’ on the right side of her head,”
“redness and swelling to the left side of her jawline,” “bite marks on her left hand,” and
“significant redness to the left side of Rebecca’s neck … consistent with [Luper] strangling her
from behind with his left arm.” (PSI, p.19.)
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PSI page numbers correspond with the page numbers of the electronic file “Luper 44873
psi.pdf.”
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The state charged Luper with attempted strangulation and domestic violence in the
presence of children. (R., pp.36-37.) Pursuant to a plea agreement, Luper pled guilty to
domestic violence in the presence of children and the state dismissed the remaining charge and
agreed to recommend a unified sentence of 10 years, with two years fixed, and the retained
jurisdiction program. (R., pp.40-41.) The district court followed the state’s recommendation,
imposed a unified sentence of 10 years, with two years fixed, and retained jurisdiction. (R.,
pp.53-56.) Following the period of retained jurisdiction, the district court suspended Luper’s
sentence and placed him on supervised probation for 10 years. (R., pp.62-67.)
Luper later violated his probation and, at the disposition hearing, the district court
revoked Luper’s probation, executed the underlying sentence, and denied Luper’s oral Rule 35
motion for a reduction of sentence. (R., pp.160-63; Tr., p.35, L.16 – p.36, L.2; p.37, Ls.4-11.)
Luper filed a notice of appeal timely from the district court’s order revoking probation and
executing Luper’s underlying sentence without reduction.
Luper asserts the district court abused its discretion when, upon revoking his probation, it
declined to retain jurisdiction and denied his oral Rule 35 motion, in light of his performance
during his previous rider, his purported remorse for committing the new crime of grand theft, and
because he “remained gainfully employed and supported his children” while on probation.
(Appellant’s brief, pp.3-6.) Luper has failed to establish an abuse of discretion.
The decision whether to retain jurisdiction is a matter within the sound discretion of the
district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). The primary purpose of a
district court retaining jurisdiction is to enable the court to obtain additional information
regarding whether the defendant has sufficient rehabilitative potential and is suitable for

3

probation. State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation is
the ultimate goal of retained jurisdiction. Id. There can be no abuse of discretion if the district
court has sufficient evidence before it to conclude that the defendant is not a suitable candidate
for probation. Id.
If a sentence is within applicable statutory limits, a motion for reduction of sentence
under Rule 35 is a plea for leniency, and this Court reviews the denial of the motion for an abuse
of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on
appeal, Luper must “show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” Id.
Luper is no longer an appropriate candidate for community supervision and he has not
shown he was entitled to a reduction of sentence, particularly in light of the seriousness of the
offense, his ongoing disregard for the law and the terms of probation, his failure to rehabilitate or
be deterred, and the risk he presents to the community due to his continued criminal offending.
Luper was placed on supervised probation in this case on April 17, 2009, after having completed
the “A New Direction” program, Personal Finance 1, F.A.T.H.E.R.S., Career Planning,
Preparation for Probation, and Anger Management during his period of retained jurisdiction.
(R., pp.62-65; PSI, p.96.)

By October 2009, he was terminated from his New Directions

aftercare program for repeatedly missing groups.

(PSI, p.177.)

Luper’s probation officer

instructed Luper to re-enroll in the program and Luper assured his probation officer he would not
miss groups again; nevertheless, within one month, Luper was again terminated from the
program for failing to attend. (PSI, pp.177-78.) The same month (November 2009), he failed to
report for supervision. (PSI, p.178.) In December 2009, Luper missed two of five domestic
violence classes. (PSI, p.179.) In January 2010, he again missed two of five domestic violence
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classes and was also charged with DWP, which he failed to report to his probation officer. (PSI,
pp.181-82.)
In February 2010, Luper’s probation officer noted that Luper had not made any of his
agreed-upon payments despite the fact that he had “a new XBOX and TV in his house.” (PSI,
p.184.) Thereafter, Luper asked to suspend his domestic violence treatment due to “financial
problems.” (PSI, p.188.) The request was granted and he was instructed to resume treatment on
June 24, 2010; however, Luper subsequently missed a domestic violence class in June 2010 and
failed to attend any classes in July 2010. (PSI, pp.188-89.) In September 2010, Luper again
requested to be excused from domestic violence classes because he could not “afford to go.”
(PSI, p.190.) He finally completed his domestic violence treatment in November 2010, at which
time his probation officer instructed him to use the money he had budgeted for domestic violence
classes to pay toward his costs of supervision, which Luper had not paid for the past six months.
(PSI, p.193.) Luper’s probation officer noted that Luper now had three televisions, three DVD
players, and an Xbox gaming system in his residence, and had been “illegally burning DVDs he
[was] renting from Red Box,” and told Luper “it is time to reprioritize, or he will end up in jail.”
(PSI, p.193.)
On May 5, 2011, Luper’s probation officer spoke with Luper with respect to his failure to
make payments toward his restitution and costs of supervision. (PSI, p.196.) A few weeks later,
Luper’s probation officer saw Luper at a bar consuming alcohol.

(PSI, p.196.)

Luper

subsequently admitted he had also consumed alcohol earlier in the day at a “backyard BBQ and
social drinking event,” and his probation officer instructed him to enroll in a relapse prevention
group. (R., p.108; PSI, p.198.) Luper completed relapse prevention in July 2011, although it
appears he missed two of the six groups. (PSI, p.198.) Also in July 2011, Luper enrolled in a

5

money management course and was “placed on house arrest until [cost of supervision] is paid.”
(PSI, pp.199, 201.) In November 2011, Luper’s probation officer noted that Luper had failed to
provide his new phone number and E-mail address and he was “not following [his] Court
conditions.” (PSI, p.206.)
In August 2012, Luper purchased a 2004 Dodge Ram pickup, despite the fact that his
driver’s license was still suspended and he was delinquent on his court-ordered financial
obligations. (PSI, pp.211-13; R., pp.105-07.) In March 2013, Luper’s probation officer received
a report that Luper had been drinking, driving with a suspended license, and that “fighting [was]
being heard” at his residence. (PSI, p.214.) When Luper’s probation officer attempted to
contact Luper, the line was disconnected, as Luper had once again failed to provide his new cell
phone number. (PSI, pp.214-15.) Luper’s probation officer sent Luper an E-mail message
instructing him to report to the probation office the following Monday; however, Luper failed to
show up and his probation officer subsequently learned that Luper was no longer working for his
reported employer, which Luper had also failed to report. (PSI, p.215.)
When Luper finally reported to the probation office in May 2013, he admitted he had
driven there despite having a suspended license and, after his probation officer found multiple
pictures of Luper driving on Luper’s cell phone, Luper admitted he had driven multiple times
and that he had been drinking alcohol, not paying his restitution, fighting with his live-in
girlfriend, and that police had been to his residence in response to the fighting. (PSI, p.216.)
Luper’s probation officer subsequently filed a request for discretionary jail time, advising the
court of Luper’s lack of progress and failure to take the conditions of probation seriously. (R.,
p.84.) Luper was required to serve eight days of discretionary jail time and participate in
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additional anger management programming, and his probation officer warned him he “would
probably be looking at seeing his judge if there is a next time.” (PSI, pp.217-20.)
In September 2013, Luper’s probation officer once again spoke with Luper about his
failure to make any payments toward his restitution and/or his cost of supervision. (PSI, p.221.)
The following month, Luper admitted he had stopped going to anger management treatment and
that law enforcement had again responded to his residence because he was “arguing” with his
girlfriend. (PSI, p.221.) During a home visit in December 2013, Luper’s probation officer
discovered Luper had been illegally downloading movies off a “pirate website for hackers” and
also found more pictures of Luper driving – some of which were recently dated. (PSI, p.223.)
Luper admitted he was now paying $300 per month for insurance on his truck and that he had a
“warrant out in Arkansas for not paying” his fines in that state, and his probation officer told him
he should get rid of the truck due to the expense and because Luper could not legally drive it.
(PSI, pp.222-23.) Luper did not do so, and instead he co-signed a car loan for his girlfriend three
months later. (PSI, p.224; R., p.105.)
In January 2015, the police notified Luper’s probation officer that on December 19, 2014,
Luper had driven a friend to a residence to confront someone, and the friend then battered a 73year-old man. (PSI, pp.227-28.) Luper subsequently admitted to his probation officer that he
had lied to police, consumed alcohol, and driven with a suspended license, and that he had been
driving his truck throughout the month of December 2014 because he was “just too lazy to ask
someone” for a ride to work. (PSI, p.228.) On January 5, 2015, Luper provided a breath sample
that tested positive for alcohol. (PSI, p.228.) In April 2015, Luper’s probation officer instructed
him to contact Debt Reduction Services because Luper continued to not make payments toward
his cost of supervision and fines/restitution. (PSI, pp.229-30; R., pp.106-07.) In July 2015,
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Luper’s probation officer noted that Luper had failed to provide his new employment
information to Health and Welfare/Child Support Services, he continued to miss his cost of
supervision payments, and Luper’s daughter reported that Luper was driving his truck to work
and was also driving when he “gets mad.” (PSI, pp.233-34.) Luper’s “lack of compliance with
COS reporting on collection night” continued as of November 2015, and his probation officer
was again unable to contact him by phone because Luper had again changed his cell phone
number without providing the new number to his probation officer. (PSI, pp.235-36.)
Luper again failed to report for cost of supervision collection night in January 2016, and,
after speaking with Luper regarding his “continued lack of follow through on debt, and
budgeting,” his probation officer gave him a week to “educate himself about debt reduction
services” and find out whether he qualified for the services. (PSI, p.237.) On January 27, 2016,
Luper was arrested for grand theft. (R., p.105.)
On February 1, 2016, Luper’s probation officer finally filed a report of violation, alleging
Luper violated the conditions of his probation by committing the new crimes of DWP and grand
theft, repeatedly driving with a suspended license, failing to pay his fines/restitution, consuming
alcohol on multiple occasions, frequenting a bar, failing to report for supervision as instructed,
and failing to pay the costs of supervision. (R., pp.105-07.) Luper’s probation officer stated:
It appears that Mr. Luper has been in consistent violation of his probation,
including driving without a driver's license, consuming alcohol, entering into bars
and failing to meet his financial obligations. He has been caught both consuming
alcohol and driving, however it is of this officer's opinion that these behaviors
have likely been going on for the term of his probation.
(R., p.107.)

Luper subsequently admitted he violated his probation.

(R., p.156.)

At the

disposition hearing, the state addressed Luper’s ongoing criminal behavior and disregard for the
terms of community supervision, his failure to rehabilitate or be deterred despite prior treatment
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opportunities and legal sanctions, and his continued criminal thinking and attempts to avoid
accountability. (Tr., p.23, L.20 – p.27, L.14 (Appendix A).) The district court subsequently
articulated the correct legal standards applicable to its decision and also set forth its reasons for
executing Luper’s sentence and denying Luper’s Rule 35 request for a reduction of sentence.
(Tr., p.31, L.16 – p.37, L.11 (Appendix B).) The state submits Luper has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpts of the disposition
hearing transcript, which the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order revoking
Luper’s probation and ordering his underlying sentence executed without reduction.

DATED this 29th day of August, 2017.

__/s/_Jessica M. Lorello_________
JESSICA M. LORELLO
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of August, 2017, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Jessica M. Lorello_________
JESSICA M. LORELLO
Deputy Attorney General
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BOISE, IDAHO
January 18, 2017, 2:12 p.m.

00:02 1

with two years fixed, followed by eight

00:02 2

Indeterminate and he was sent on a rider. At the

00:02 3

rider review hearing on April 17th, 2009, he was

00:02 4

given the opportunity for probation. He did

THE COURT: State of Idaho versus
Charles Luper, Case No. CRFE-08-14749. Ms. Higbee

00:02 5

fairly well In the beginning. He missed some

on behalf of the State. Mr. Smith on behalf of

00:02 6

classes and his treatment providers noted though

Mr. Luper, who Is here In court at this time. Are
the parties ready to proceed with the disposition
hearing at this time?
MR. SMITH: The defense is, Your Honor.

00:02 7

that he seemed to be doing well.
However, whlle on probation he soon

00:02 8
00:02 9

became complacent. Began violating the terms of

00:02 10
00:02 11

his probation. This typically occurred when he

reviewing an updated presentence report In this

00:02 12
00:03 13

example, the driving without privileges In 2010.
Driving a motor vehicle In 2014. He was caught In

case before coming Into court today. Had also

THE COURT: The Court would note then In
this case that It did have the benefit of

was caught with new criminal offences. For

00:03 14

a bar and was drinking alcohol. He admitted to

16
00:01 16
00:01 17

reviewed the prior presentence materials. At the

00:03 15

doing so several times while on probation In 2011,

time of the last hearing I showed that there was a

00:03 16

request for some additional time before sentencing

2013, 2014 and 2015.
Despite his probation officer's efforts

I00:01 18

and the matter was continued to today's date then

00:03 17
oo:03 18

for sentencing as Indicated.

00:03 19

probation In this case. He was given several

00:03 20

warnings by his probation officer. Several

00:00 14

I 00:01

00:01 19
00:01 20

I 00:01

In this case the Court would note that

to get him back on track, he continued to violate

part of the materials that It did review, besides
the updated presentence report, were other

00:03 21

sanctions were lmpased, Including having him do a

00:01 22

00:03 22

90 and 90 class. Relapse prevention. Imposing

00:01 23

information concerning the reported vlolatlon and

oo:03 23

discretionary jall. Increased reporting

I00:01 24

other matters such as that. I trust the State has

oo:03 24
00:03 25

requirements. Referrals to debt reduction
services. And according to his PO, defendant had

00:03 1

been In constant violation of his probation and

21

00:01 25

I00:01

had the opportunity to review those various

25

23
1

materials. Does the State have any additions,

2 corrections or objections to any of the materials

00:03 2

his behaviors, she belleved, was likely going on

00:03 3

for the entire term of his probation. Clearly he

00:01

3
4

00:03 4

did not take probation seriously, and despite the

00:01

5

00:03 5

multiple attempts to address criminal thinking

I 00:01

6

00:04 6

errors, he continued to violate. In the old PSI In

00:01

I 00:01

00:01
00:01

I 00:01

at this time?
MS. HIGBEE: No, Your Honor.
THE COURT: Mr. Smith, I trust that you and
your client have had a chance to review them as

7 well. Any additions, corrections or objections
8

from the defense?

00:04 7

2016, although the grand theft charge had occurred

oo:04 8

and was pending, there was little discussion of It

MR. SMITH : No, Your Honor.

00:04 9

other than noting that there was a grand theft

00:01 10

THE COURT: Ms. Higbee, In this case, then,

oo:04 10

that was pending.

00:01 11

did you have any evidence today or victim Impact

oo:04 11

I 00:01

9

12 statement for the Court's consideration.

00:01 13

MS. HIGBEE: No, Your Honor. Just argument.

00:04 12
oo:04 13

00:01 14

THE COURT: Mr. Smith, did you have any

In the grand theft case that was In
front of Judge Owen earlier today, In that case
the State came to a plea agreement which called

oo:04 14

for a recommendation of·· a joint recommendation

evidence today for the Court's consideration?
MR. SMITH: No, Your Honor.

00:04 15
oo:04 16

by the defense and the State for a rider.
However, my understanding Is Judge Owen Imposed a

00:02 18

THE COURT: In this case, then, I would hear
argument, Ms. Higbee, from the State as to

oo:04 17
oo:04 18

prison sentence for five years with two years
fixed, followed by three Indeterminate.

00:02 19

disposition In this case.

00:04 19

Defendant has a prior criminal history.

00:04 20

He has a history for conspiracy, burglary, DUI In

State Is going to ask this Court to revoke his
probation and Impose the underlying sentence.

00:05 21
oo:os 22

2000, Criminal misdemeanor In two •• mischief In
2000. Contempt In 2002. Nonpayment of chlld

In this case on October 31st of 2008
defendant was sentenced to felony domestic

00:05 23
oo:os 24

support, which was a felony reduced to a
misdemeanor In 2006. Failure to provide driver's

00:05 25

license In 2008. He's been to prison In Arkansas.

I00:01 15
00:01 16

I 00:01 17

I00:02 20
00:02 21
00:02 22

I00:02 23
00:02 24
i 00:02 25
1 of 4 sheets

MS. HIGBEE: Thank you, Your Honor. The

violence. He was sentenced to a ten-year sentence
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28

26
00;05

1
2

1
00:07 2
00:07

He had treatment for substance abuse issues

second rider that the Court In the other case
would be Inclined to take a Rule 35 for a rider In

3

previously.
This newest offence of grand theft has

00:05 4

been his most egregious violation since. And in

00:07 4

00:05 5

that case -- essentially, the facts In that case

00:08 5

00:05 8

are that he went Into Los Betas restaurant with

00:08 6

Is a little bit off, but there was video of that.

00:05 7

his girlfriend. The victim had left her purse

00:08 7

This Individual had left the restaurant. She was

00:05 8

containing her credit card sitting at a booth In

00:08 8

gone for awhile. I think It was -- she had been

00:05 9

the tables there. The defendant and his

00:08 9

gone. And she had been gone for about ten or

00:05 10

girlfriend and their child happened to sit down at

00:08 10

15 minutes when my client and his girlfriend sat

00:015 11

that same booth where there was a video inside the

00:08 11

down. And It was some looks. There was some body

00:05 12

restaurant. They noticed that the purse was

00:08 12

movements under the table. The purse was removed.

00:05 13

sitting on the chair. And essentlally he grabbed

00:08 13

And i t ls true that the victim came bad< and asked

00:015 14

the purse, grabbed his girlfriend's purse, emptied

00:08 14

my cllent and his girlfriend If they had seen her

00:06 15

the contents of her purse and then underneath the

00:08 15

purse and they denied It. And then later on my

00:08 16

table they exchanged the Information -- exchanged

00:08 16

client was contacted after the officers saw the

00:06 17

the stolen purse where she concealed It In her

00:06 17

video and questioned my client again, who again

00:06 18

purse and then went outside to the vehicle.

00:08 18

denied that he had taken the purse. And I think

00:08 19

It was a pretty strong case for the State that the
purse was taken.

00:05
00:05

00:06 19

00:07

I t was concerning because the victim

3 the other case. And Judge Owen In no way tried to
minimize the theft case.
I would say the prosecutor's rendition

00:06 20

had only left that establishment just moments

00:00 20

00:06 21

earlier. And when she called the restaurant to

00:08 21

00:06 22

report that she had left her purse In the

00:08 22

was at Court this morning how sorry he was for

00:06 23

restaurant and asked them to look for that. Here

00:08 23

what she had to go through. And I think my client

00:06 24

the defendant Is with his girlfriend there sitting

00:09 24

really was sorry for what he had caused the

00:06 25

there at the booth and they say nothing. And when

00:09 25

victim. And I found what was Interesting, and It

1
00:06 2

they talk to him about the purse they deny knowing

00:09

1
00:09 2

didn't strike me the flrst time that I went

00:09

3 before Is my client had sent an e-mail to his

And my client did tell the victim who

29

27
00:06

00:06

3

anything about the purse.
He had several opportunities to do the

through the probation officer's notes, Is the day
probation officer Indicating that he was

00:06 4

right thing in that case and to tum In the purse

00:09 4

5
00:06 6
00:06 7

that he had found there sitting In the booth and

00:09 5

struggling flnanclally and that he was going to a

he didn't. He failed to do that and there Is

00:09 6

debt collection service to try to help him get

video evidence of these facts of that occurring.

00:09

00:06

00:06

8

00;06

9

7

00:09 8

He essentially displays an attitude of

out. That doesn't Justify his situation, but It Is
somewhat explains that he was struggling even
though he had a job a plumber. But I am not trying

00:06 10

him from depriving another property and valuables

00:07 11

of that victim In that case. So for these reasons

00:07 12

as well as the same reasons Judge Owen imposed In

9
00:09 10
00:09 11
00;09 12

00:07 13

that grand theft case, the State Is going to ask

00:09 13

00:07 14

this Court to also impose his prison sentence.

00:09 14

the prosecutor pointed this out, ls both -- well,

00:10 15

his probation officer as well as the PSI writer,

00:10 16

and If you saw the updated report that Judge Owen

00:07 15
00:07 16
00:07 17
00:07 18

00:09

only thinking of himself and how It could beneflt

Thank you.
THE COURT: Okay. Thank you,
Mr. Smith.
MR. SMITH : Thank you, Your Honor.

to make excuses for him, Your Honor.
What I am asking the Court Is to
consider the Idea of a second rider In this
particular case. I think It Is noteworthy, and

00:10 17

received, is they both recommended probation. And

00:10 18

I think t hat they took Into consideration that,

00:10 19

yes, there were some issues when Charles - - there

Judge Owen sentenced Mr. Luper, and he did Impose

00:10 20

have been Issues when Charles has been on

00:07 21

a prison sentence of two plus t hree for flve. He

00:10 21

probation, but they have been driving without

00:07 22

Indicated and he was aware that this Court was

00:10 22

prlvlleges and I think there was some alcohol use.

00:07 23

doing a probation violation disposition hearing

00:10 23

And that, I believe, ended In 2015.

00:07 24

his afternoon. And Judge Owen's comment was that

00:10 24

00:07 19
00:07 20

Your Honor, this morning when

00:07 25 If this court were to allow Mr. Luper to do a
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And t here was no -- there was the
attempt to get a GAIN assessment, but because of
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32

30

I 00:10
I
I

1 the duration is they didn't really make any
00:13 1 and other matters such as that to try to address
00:10 2 recommendation. I think the recommendation here
00:13 2 those Issues without the need for a probation
00:10 3 for the PSI that was prepared for the probation
00:13 3 violation fillng.
00:10 4 violation disposition was that he abstain from
00:13 4
However, the big concern, obviously Is
00:10 5 substances and do random UAs, which could be done 00:13 5 the grand theft charge for which Mr. Luper has now·
00:10 6 If he was placed on probation.
oo:13 6 been sentenced by Judge Owen. And the question
00:10 7
Your Honor, Charles knows that he has
oo:13 7 for the Court becomes what sentence would be
00:10 8 screwed up In this case or screwed up by doing the
00:13 8 appropriate from this Court under those
00:11 9 grand theft. And he would ask the court to give
00:13 9 circumstances. I appreciate Judge Owen's stated
00:11 10 him an opportunity. His codefendant In the grand
00:13 10 desire·· or position, I guess I should say more
00:11 11 theft case, Ashley, she was sentenced to probation
00:13 11 correctly, that if this Court feels that In fact a
00:11 12 and 45 days forthwith in the Ada County Jail.
00:14 12 period of retained jurisdiction might be more
00:11 13 Charles Is trying to help support Ashley's two
oo:14 13 appropriate than simply Imposing sentence that
00:11 14 young children, and then Charles has three other
oo:14 14 Judge Owen would, pursuant to Rule 35, reconsider
00:11 15 children. One Is 15 and the other two are
00:14 15 his sentence and perhaps impose a concurrent rider
00:11 16 younger. But he wants to be able to have the
00:14 16 as well.
00:11 17 opportunity to pay his debt to society and he
00:14 17
The concern that I have with that Is

I
I

I

I00:11 18
00:11 19
00:11
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: 00:11 22
00:11 23

I 00:11 24
00:11 25

I00:11

I00:12
00:12

7

00:12

8

I 00:12

9

I00:12
00:12
00:12

00:14 18
oo:14 19
00:14

00:12 10
00:12 11

I 00:12 12
00:12 13
00:12 14

I00:12 15

00:12 16

I00:12 17
00:12 18
00:12 19

I 00:12 20
00:13 21
00:13 22

I00:13 23
00:13 24
00:13 25
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THE DEFENDANT: Yes, Your Honor. I know
that I have made a terrible mistake. And, you
know, I want to learn and move forward and I want
to be a good person In society and not •• I want
to move past my past and move forward and do
right. I asked for a chance to prove myself. I
feel with taking the rider program, the courses
they teach there, the behavior change courses, It
would benefit me.
Thank you.
THE COURT: Thank you, sir.
Counsel, any legal reason as to why
sentence cannot be Imposed?
MS. HIGBEE: None known, Your Honor.
MR. SMITH: No, Your Honor.
THE COURT: Thank you. The Court has
certainly considered counsel's arguments, the
statement from Mr. Luper himself, and the
presentence materials. The updated report that I
have already mentioned. In this case, I think Ms.
Higbee In particular has done a good job noting
the Issues that Mr. Luper had while on probation
In this court. The numerous efforts that the
probation officer made to change behavior through
a variety of options, including Informal sanctions

20

oo:14 21
00:14 22
00:14 23
00:14 24
00:14 25

31
1
2
3
4
5
6

00:11

thinks he can do It If the Court gives him the
chance for a second rider.
Thank you.
THE COURT: Thank you.
Mr. Luper, you do have the right to
address the Court before sentence Is Imposed. Is
there anything you would like to say before
sentencing?

00:14

that It appears to me, at least In this case, in
my case In particular, that efforts have been made
In the past to deal with the behavioral questions
that I think form the real basis for the grand
theft offence and for the problems that Mr. Luper
has had while on probation In my case.
The various reports that were prepared.
The mental health examination report. The GAIN I

33
1 assessment. Other than alcohol abuse, there were

oo:1s 2 not other apparent Issues that Mr. Luper had were
00:15 3
00:15 4

treatment might be a consideration for the Court
in terms of Its sentencing decision.

00:15 5

For example in the mental health
examination report the only diagnosis from the
00:15 7 GAIN I was one of alcohol abuse. There was no
00:15 8 indication of any serious mental Illness or other
00:15 9 mental health needs and therefore no mental health
00:15 10 treatment recommended. In this case In the GAIN I
00:15 11 assessment Itself, noting that diagnosis,
00:15 12 nonetheless, ultimately, the determination was
00:15 13 made that Mr. Luper did not meet the ASAM criteria
00:15 14 for treatment, so there was no treatment
00:15 15 recommendation for substance abuse either at that
00:15 16 point In time.
oo:1s 17
I do appreciate Mr. Luper's stated
00:15 18 desire and his statement to the Court for
00:15 19 consideration of a rider to attend the behavioral
00:15 20 programming while on the rider to address perhaps
00:15 21 that issue that he obviously feels Is an Issue for
00:16 22 him where he would benefit from treatment on a
00:16 23 rider rather than simply straight incarceration.
00:16 24
As the Court always does In these types
00:15 6

00:16 25
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36

34
00:16 1

consideration Is protecting the community. There

00:18 1

nature of the charge. So the request for Rufe 35

00:16 2

are other considerations of punishment, deterrence

00:18 2

r eduction would be denied.

and rehabilitation. In this case, clearly,

00:18

3

00:16 4

protecting the commu nity Is and should be a

00:18

4

00:18 5

significant consideration. Not only as a result of
the charge in this case, which is one of domestic

00:18 6

fines were Imposed and therefore there will be no

00:18 6
00:16 7

fines to pay at this point.
Mr. Luper, I do need to advise you,

00:18 8

sir, of your right to appeal this decision of the

00:18 9

Court. The appeal would have to be filed within

00:18

3

00:16

6

00:16

7

00:16

8

violence In the presence of a child, but also in
the other case In front of Judge Owen, grand

00:16

9

theft, because there were victims in both cases.

00:16 10
00:16 11

And therefore protecting the community Is and
should be a significant consideration.

Restitution had previously been
ordered. That wllf simply remain In place. No

10

42 days from the date the judgment enters. If you

11

are an Indigent person and cannot afford your own
attorney, one could be appointed for you at state

00:18 13

Deterrence, both general and specific Is a

12
13 expense to help you prosecute your appeal.

00:16 14

consideration. And also rehabilitation. Again,

14

Furthermore, as an Indigent person, the cost of

oo: te 15

though, In this case rehabilitation, other than

15

the appeal could be borne at state expense, as

00:17 16

perhaps some behavioral Issues, Is not as much of

a consideration for t he Court given the

16
17

well.

00:11 17
00:17 18

concluslons In the mental health examination

18

00:17 19

00:19 19

00:11 20

report and t he GAIN I assessment.
And considering all of the factors

Correct while you are In their custody, that you
be considered for any and all forms of therapeutic

00:19 20

counseling t hat they feel might be appropriate.

00:17 21

mentioned, and considering the nature of the

00:19 21

So If there Is any programming that would be of

00:17 22

violations In this case, and especially that grand

00:19 22

benefit t o you, that would be afforded to you

00:17 23

theft offence. The nature of the charge i tself

00:19 23

00:17 24

and the other Information noted, the Court In t his

00:19 24

while In their custody. Because when you are
released, and I am well aware you will be at some

00:11 25

case indeed does feel that this is an appropriate

00:19 26

point, my hope would be t hat you have the benefit

Punishment Is a consideration.

00:16 12

I will also recommend to the Board of

35
00:17

1 case for imposition of sentence. And therefore

00:17

2

37
00:18

1 of such counseling before being returned to the

the Court In this case will simply revoke

00:19

2

00:17 3

probation and Impose the underlying suspended

00:19

3

00:17 4

sentence of ten years, with the first two years

00:19 4

fixed followed by eight years Indeterminate.

00:19 5

00:17

6

00:17

6

In this case I would note by my

00:18

8

00:17

7

calculations that Mr. Luper has been In custody In

00:19

7

00:17

8

my case now for just about nine months. I show a

00:19

8

00,11

9

tota l of 261 days as of today's date. And

community.
Thank you, sir.
MR. SMITH: Your Honor, I was going ask -- I
asked to commute but there is no way that you
would In any way reduce the Indeterminate portion?
THE COURT: No. Once again, I feel that the
underlying sentence I Imposed was appropriate. In

00:17 10

Mr. Luper, you will receive credit for that time

9 light of the probation violation In this case, I
00:19 10 do not feel that there Is any basis to consider a

00:18 11

towards the fixed portion of the sentence In my

00:19 11

00:18 12

case.

00:19 12

00:18 13

Counsel, I assume Judge Owen ran his

00:19

00:19 13

00:18 14

sentence concurrently with this one; Is that

00:19 14

00:18 15

correct?

00:19 15

00:18 16

MR. SMITH: He did, Your Honor. And we
would be asking since you Imposed sentence we

17

00:18 18

would ask that under Rule 35 you commute this

18

00:18 19

sentence to two years fixed.

19
20

00:18 21

THE COURT: Okay. I am going to deny that

00:18 22

request, Counsel, for a couple of reasons. First
of all the nature of the offence Itself does not

00:18 23

justify commutation or reduction In any way. And

00:18 24

under the circumstances I feel that the sentence

THE COURT: Thank you.
(Hearing concluded.)

16

00:18 17

00:18 20

reduction of sentence at this time.
MR. SMITH: Thank you, Your Honor.

21

22
23
24
25

00:18 26 as originally Imposed was appropriate given the
05/19/2017 03:28:13 PM
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